perspectives and criticisms on Xu Kunlin’s anti-monopoly interview with Oriental Outlook
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Xu Kunlin’s ¥FE# recent interview defending his anti-monopoly record drew fire from his long-term critic
Liu Xu XJf8 Tongji University. Sentence by sentence, Liu demolishes Xu’s grounds for avoiding due process,
instead converting the case into a media spectacle.
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China has, it is said, become the third anti-monopoly ‘special region’ [zhuanqul]
after the EU and US. Sceptics say we are amateurs, but real experts disagree.
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Simply put, mainland China, the US and the EU are three separate jurisdictions in
terms of competition law. In English, they are called three quyu [regions] which is
not very precise either. But zhuanqu is not a legal term in Chinese. It can cause
misunderstanding both in Chinese and when translated into English.
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It is fine that Xu Kunlin is not trained in the legal profession and has not mastered
legal terminology. However, Xu is the [former] director of an anti-monopoly agency
that dealt with law, especially the Anti-Monopoly Law, every day for over four years.
If even he still has trouble handling basic terms, it is no wonder that ‘amateurs’
well-versed in the law will call Xu out as an amateur. If he still has problems using
these basic terms accurately, it shows lack of professionalism and sensitivity. His
deeming himself a professional would be called into question by the same token.
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[Oriental Outlook]: Xu’s fining Qualcomm’s C¥6 billion was the last such act of his
when holding the directorship of the NDRC Price Supervision and Anti-Monopoly
Bureau. It was the largest imposed by Chinese anti-monopoly authorities so far.
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The decision makers, | tend to think, have realised, based on the Qualcomm case
and fierce Western backlash, that serious flaws exist. This is not just with Xu, but
the three agencies and judiciary in their enforcement of the law. More discretion is
now demanded from the NDRC, other enforcement agencies, and the judiciary.
In other words, criticism has concentrated on Xu and the Qualcomm case, but
the problems are systemic. They cannot be solved by transferring or removing a
certain individual.
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Qualcomm agreed, after a 14-month investigation, to pay the C¥6 billion fine in
the first week of February 2015. It will not challenge or appeal the decision and will
increase investment in China.

XS ARAEEIREEIAKH SE— KR Z #7588 .

This is the first anti-monopoly fine for which Qualcomm has ever accepted liability.
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Qualcomm had yet to throw in the towel and accept the fine by end 2014, or even
by 12 January 2015. Rather, it was only willing to pay the fine and forfeit the right to
challenge the decision after the NDRC’s Qualcomm proposal was either amended
or rejected by the State Council, so as to guarantee the company could continue
to charge licensing fees based on handset value.
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... With investigations lasting over a year, we had time on our side. For the firms
concerned, shaky prospects may affect investor confidence; however, at a given
point of our investigation, we could directly hand down a finding [involving liability].
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Hastiness can lead to serious law enforcement problems. Anti-monopoly enforce-
ment is especially complex, from the application of law and collection of evidence,

down to due process including cross-examination, defence, and hearing.

S—FHH, BFERE ZXE, BEHT —RINFAERREIZENEASI
EHTR, FRKEANSBEEMNFESF ELTFRANNBEEDZT, B
FTeREEIREHERERL.

Director Xu had a tough deadline given the Qualcomm case’s high profile and the

number of major meetings and events that took place during the investigation.
Hence he repeatedly rallied the media for support.
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Given the impact on China Telecom and China Unicom’s downstream FDD (4G)
market interests, FDD licence approval procedures (from MIIT), relations with the
US, and deepening foreign investor concerns about China’s business environ-
ment, NDRC was eager to quickly wrap up the case. Around the time Qualcomm
released its earnings 24 July [2014], [Xu rallied] CCTV, CNR, experts and lawyers to
target Qualcomm via media campaigns, even releasing rumours and then refuting
them. Xu tried to force the State Council to approve NDRC’s Qualcomm proposal
by pushing it and Qualcomm into a corner.
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These four issues [Xu’s personal agenda, Qualcomm’s huge lobbying power,
widespread NDRC disregard for legal procedure, and weak criticism in China’s
legal community] are not confined to the Qualcomm case; they are systemic
issues in anti-monopoly enforcement. Constantly occurring under Xu’s watch,
they prompted him to be more inclined, or more reliant, on media strategies and
blitz tactics. To preserve its huge latitude for arbitrary discretion, the NDRC draws
on all kinds of pretexts to defend its poor enforcement transparency and freedom
from civil oversight.

.. Qualcomm’s CEQ is convinced we are in the right, in word and in deed.
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The Qualcomm case was a total farce from beginning to end.
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Why would Qualcomm, who have persisted in defence and litigation against US,
EU, Japanese, and Korean authorities, suddenly agree to pay the fine when up
against Xu'’s ‘inexperienced and amateur’ team?
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The core issue here is anti-monopoly enforcement’s deviance from rule of law.
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Given such a situation, to preserve its patent fee model, which it deems correct,
Qualcomm likely had no other option than to pay the fine.
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Technical difficulties were not an issue. We drew on external expertise, listened

to a wide range of opinions, and invited top counsel in investigations. During the
Qualcomm case, we invited experts in legal, economic, technical and other fields,

increasing our capacity by ten- or even a hundred-fold.
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No public report has ever mentioned a hearing on anti-monopoly enforcement
under Xu, or the NDRC being questioned regarding evidence, or on proposals for
improvement [of its procedures]. For cases where the penalty decision has been
publicly released, there is no mention of Xu listening to a ‘wide-range of opinions’
or seeking counsel from ‘top experts’. The Qualcommm decision failed even to
mention, quote, or release in an attachment the well-known researcher Zhang
Xinzhu (who was criticised by Xu) or the two other scholars or consultancy staffers
(who defended Qualcomm). Is this a sign of overconfidence or lack thereof? If
full of self-doubt, was not Xu’s reliance on media tactics to hijack public opinion
reprehensible?
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From 13 August 2014 to 28 November 2014 [facing increasing foreign pressure at
Davos, APEC, and the G20], what changes did the NDRC make, and how should
they be evaluated?

Out of the blue the NDRC suddenly:
(1) “R7 FH%K, RARMEMMEREI HE A BRHFIHNRE
1. paid token respect to the right to defence of interested parties
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2. limited Audi and Chrysler investigations to a few provinces in exchange for their
agreeing to fines
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3. suddenly publicised punishments incurred by Chinese companies
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4. for the first time publicised the whole penalty decision text

PR EHERINNREZIPE......
Our so-called rough practices refer to unannounced raids...
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We learned these tactics during exchanges with our US colleagues. ... Without
these raids, evidence can easily be lost or destroyed. US authorities do the same

thing.
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These accusations of brutality are not groundless and nor have these tactics been
limited to raids, as Xu misleads.
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Domestic media have already quoted NDRC [on the use of scare tactics], giving
us the real answer:
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‘An authoritative person confirmed for me yesterday that NDRC was continuing
its investigation into Mercedes because its price reduction, as part of the ongoing
case, did not meet NDRC requirements’. [Bejjing Daily 6 August 2014 Liu Leitao
X
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NDRC official: ‘... If some companies refuse under any circumstances to admit
liability and undergo corrective measures, penalties incurred after investigations
close will definitely be stricter and heavier’. [Economic Observer 9 August 2014 Liu
Xiaolin X BE#K, Zhang Xiangdong 3K @ %]
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... The quoted officials above lacked Xu'’s skill at distorting the truth when answering
questions on ‘brutal enforcement’ tactics.
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At that time (2011) someone reported [China Telecom and China Unicom] using a
real name, so we had to undergo investigations. However the Anti-Monopoly Law
had only just come into effect in August 2008. The two firms were unfamiliar with
it and failed to take the investigation seriously, even after six months. We had to
publicise the case on CCTV.
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If back then Xu and his team justified their lawlessness by unfamiliarity with the
Anti-Monopoly Law, why then in 2014, when Qualcomm, Mercedes or other auto
makers were all taking the law very seriously, did he still unscrupulously use mass
media to produce prejudiced and subjective coverage of these cases, as well as
condone all kinds of nameless sources spreading information about the investiga-
tion and punishment?
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